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March 1, 2022 

Ms. Madison Johansen – WY/3 

Wisconsin Dept. of Natural Resources 

P.O. Box 7921 

Madison, WI 53707 

Sent via e-mail to madison.johansen@wisconsin.gov 

RE: Comments on proposed NR 107 (Board Order WY-29-19), pertaining to aquatic plant 

management 

Dear Ms. Johansen, 

Wisconsin Manufacturers & Commerce (WMC) appreciates the opportunity to submit written 

comments to the Department of Natural Resources (“DNR” or “Department”) in reference to its 

proposed rule to revise NR 107 and related regulations (Board Order WY-29-19). This draft rule 

repeals and rewrites the state’s regulations of the aquatic plant management program. 

WMC is the largest general business association in Wisconsin, representing approximately 

3,800 member companies of all sizes, and from every sector of the economy. Since 1911, our 

mission has been to make Wisconsin the most competitive state in the nation to do business. 

This mission includes ensuring a regulatory environment that does not unduly burden 

Wisconsin businesses. 

WMC remains strongly opposed to this rule, which would impose substantial new burdens on 

the business community, property owners, many others. Key concerns with the rule can be 

summarized as follows: 

 Burdensome new regulations that will greatly increase costs and delay permit issuance 

for herbicide treatments, particularly for lakes. 

 Substantial, unaccounted for compliance costs to waterfront property owners, small 

businesses, and others. 

 Confusing regulatory changes for ponds. 

 Unlawful provisions in which the Department is exceeding its explicit statutory 

authority, violating its own scope statement, or both. 

WMC requests that the Department stop work on NR 107, and instead conduct a detailed 

analysis to consider the impacts of the rule to lakefront property owners as well as local 

economies that depend on a well-managed lake. WMC previously asked that such an analysis 

be conducted during the draft EIA process, but this request was ignored. However, under 

chapter 227 rulemaking requirements, the Department must consider these compliance costs. 
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In addition to our request for a detailed cost analysis, in these comments WMC provides a 

series of suggestions to improve the rule and reduce compliance costs for the regulated 

community. 

1. The Department’s revised economic impact analysis (EIA) remains incomplete. 

WMC and other stakeholders previously submitted detailed comments objecting to the original, 

draft EIA. We noted that the draft EIA was woefully inadequate and underestimated many costs 

– including costs in compiling a lake management plan, lake monitoring costs, fee increases, 

and many others. In addition, WMC requested that the Department conduct a detailed 

economic analysis of the costs to both waterfront property owners and local economies as a 

result of the rule’s numerous provisions aimed at reducing or eliminating the use of herbicides 

to treat aquatic invasive plants. 

In addition, WMC previously compiled its own estimate of the compliance costs associated with 

the rule and submitted it to the Department during the draft EIA comment process. It is 

summarized in the following table: 

Table 1: Estimated Compliance Costs of NR 1071 
First Two Years following Implementation 

 

Entity Impacted Compliance Costs 

Businesses  

- Lake Management Planning Costs (Year 1) $2,934,750 

- Lake Management Planning Costs (Year 2) $1,106,820 

- Fee Increases (Year 1) $267,595 

- Fee Increases (Year 2) $136,920 

- Large Scale Monitoring Costs (Years 1 and 2) $1,670,000 

Waterfront Property Owners (Years 1 and 2) $162,940,000 

Economies Near Lakes (Years 1 and 2) $84,500,000 

Total $253,556,085 

 

The Department’s revised EIA makes modest changes to the draft EIA. This includes 

incorporating costs to write a lake management plan, adjusts lake monitoring costs, and 

changes to how the fee increases were calculated. Taken on the whole, the DNR’s provides a 

revised impact of $1,275,698 over the first five years; this is increase of $496,525 from the draft 

EIA. 

While this is a very limited improvement by the Department, WMC notes that the economic 

impact analysis still grossly underestimates compliance costs of the rule. 

                                                           
1 For a detailed analysis on how these figures are derived, please see WMC’s comments on the draft economic 
impact analysis, submitted on November 10, 2021. These comments are included as an appendix to this 
submission. 
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1.A. – Costs to waterfront homeowners and local economies were not considered. 

WMC’s primary request in our previous comments was to have the DNR undertake a detailed 

cost analysis of the rule’s impact on lakeshore property owners and local economies that 

depend on a well-managed lake. Again, WMC requested this because the rule both directly and 

indirectly limits the ability to do herbicide treatments, which is an important component of 

proper lake management. Thus, it is reasonable to assume there will be more unmanaged or 

under-managed lakes as a result of this rule. Unfortunately, the Department ignored this 

request. 

As WMC noted previously, this rule will result in reduced lake management for several reasons: 

1. The substantial new costs, administrative delays, and sheer number of lake plans 

needed will result in many unmanaged lakes in the first year the rule is implemented 

[see NR 107.05]. 

2. The rule limits large-scale chemical treatments to every other year [see NR 107.41(2)(b-

c)]. 

3. The rule grants DNR staff broad authority to deny permit approvals based on subjective 

criteria, allowing the Department to prevent lake treatments based upon nebulous staff 

interpretations [see NR 107.07(7)]. 

The changes to lake plans and limits on large-scale treatments will result in many lakes only 

receiving one herbicide treatment in three years, or two treatments in five years. This will have 

substantial impacts on both lakeshore property values as well as local economies that depend 

on a well-managed lake. Multiple studies demonstrate that lakes properly managed for invasive 

and nuisance plants are crucial to maintaining strong property values and a vibrant economy 

around a lake.  

Since the Department failed to conduct such an analysis, WMC compiled its own analysis of 

these impacts. We reviewed studies by UW-Whitewater, UW-Madison, and a University of 

Washington study to examine how a decline in water quality in a lake and a subsequent 

proliferation of invasive species could lead to reduced property values for waterfront 

properties. We concluded that a 1.63% annual decline in lakeshore property values would be 

reasonable for an unmanaged or under-managed lake; we also hypothesized that 17 lakes that 

typically require “large-scale treatment” could go unmanaged as a result of the rule. Using an 

average assessed value of $294 million for such lakes, we calculated an average annual 

statewide impact on property values of $81.47 million [See Table 2 below]: 

Table 2: Estimated Statewide Impact on Lakeshore Property Values* 

Type of Impact Amount 

“Typical” treated lake for large scale treatment (assessed 
value) 

$294 M 

Annual percentage decline of property values* 1.63% 
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Impact on waterfront property values of typical lake $4.79 M 

Number of lakes impacted 17 

Estimated annual statewide impact on property values due 
to unmanaged lakes 

$81.47 M 

*This is the rate calculated based on the UW-Madison and University of Washington studies. 

To determine the impact to local economies, we used data from the UW-Whitewater study of 

Delavan Lake. The UW-Whitewater study previously concluded that a decline in water quality 

for Delavan Lake could reduce regional expenditures by approximately $6 million per year. 

Adjusting for inflation and assuming 17 smaller, impacted lakes, we estimated an annual 

economic loss of $24.25 million [See Table 3 below]: 

Table 3: Estimated Statewide Impact on Local Economies  

Type of Impact Cost 

Assessed Value of Typical Lake w/Large Scale Treatments $294 M 

Annual Economic Loss for Delavan Lake Area $8.6 M 

Economic Impact Per “Typical” Lake (28.9% of Impact to Delavan Lake) $2.49 M 

Total Annual Economic Impact (17 Lakes) $42.25 M 
 

This suggests an annual impact of $123.72 million. Notably, this estimate far exceeds the 

statutory cap of $10 million in compliance costs over two years. Under s. 227.139(1), the 

Department is required to stop work on a rule that exceeds this $10 million threshold unless 

authorizing legislation is passed by Wisconsin lawmakers. 

In response to this detailed analysis and an explicit request to conduct its own, robust analysis, 

it must be reemphasized that the Department took no action. The revised EIA continues to 

state that “the department does not anticipate negative impacts to the state’s economy.”2 It 

offers no basis or explanation for this decision. It does not refute the claim by WMC and others 

that the rule will result in fewer treated lakes, nor does it refute the relevance of the UW-

Whitewater study of Delavan Lake. It simply ignores them in the revised EIA. 

However, chapter 227 rulemaking does not allow the Department to simply ignore compliance 

costs in the EIA. Conversely, s. 227.137(3)(b) requires the DNR to consider “compliance costs 

that are reasonably expected to be incurred” to businesses and individuals. There is no 

statutory exception for costs the Department was unable or unwilling to evaluate – such costs 

must be included. 

 1.B. – Costs to local governments were not properly considered. 

The revised EIA notes that the Department contacted lake districts during the comment period 

for the draft EIA. In reference to other local units, the revised EIA states the following: 

                                                           
2 See section 14(C) titled “State Economy” of the revised EIA (see page 7). 
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“No municipal and county parks departments, or county governments formally asked to be a 

part of the EIA process.”3 

However, chapter 227 rulemaking requires the DNR to proactively solicit parties impacted by 

the rule in preparation of the EIA; it is not incumbent upon the affected parties to solicit the 

DNR to “formally ask to be a part of the EIA process.” Moreover, the Department is explicitly 

required to coordinate with affected local governments. 

In particular, s. 227.137(3) states, in part, the following: 

“An economic impact analysis of a proposed rule shall contain information on the economic 

effect of the proposed rule on specific businesses, business sectors, public utility ratepayers, 

local governmental units, and the state's economy as a whole. The agency or person preparing 

the analysis shall [emphasis added] solicit information and advice from businesses, associations 

representing businesses, local governmental units, and individuals that may be affected by the 

proposed rule. The agency or person shall prepare the economic impact analysis in 

coordination with local governmental units that may be affected by the proposed rule 

[emphasis added]...” 

In addition, the Department has previously recognized that aquatic plant management 

substantially impacts municipal and county governments. In a June 2019 study by the DNR, 

titled “Strategic Analysis of Aquatic Plant Management in Wisconsin,” the Department 

estimated that county and municipal governments spend $435,000 annually on aquatic plant 

management.4 

Clearly, county and municipal governments will be impacted by this rule, and chapter 227 

rulemaking requires the agency to prepare the analysis in consultation with these affected 

entities. Before proceeding further with the rule, the Department must revise the EIA after 

consulting with these affected parties. 

1.C. – “Cost Reductions” must be excluded. 

Another problem with the revised EIA is the addition of a “cost reductions” section on page six 

of the analysis. The Department provides calculations of reduced compliance costs due to 

private pond waivers (-$8,800), wetland waivers (-$28,187.50), increased permit issuance 

timelines (-$117,200), and public notification requirements (-$264,000). The DNR estimates a 

total reduction of $418,188 over five years and deducts this from its overall compliance cost 

estimate. 

However, there is no statutory basis to reduce total compliance costs by perceived “cost 

reductions.” Chapter 227 rulemaking requires the agency to consider all compliance costs that 

are reasonably incurred as a result of the promulgation of the rule. There is no provision in 

                                                           
3 See Section #13 of revised EIA. 
4 See page 25 of the aforementioned DNR study. 
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chapter 227 to consider “net” costs; such costs must be calculated independent from any 

perceived savings. 

It should be noted that calculating “net” costs would amount to a change in policy by the 

Department; the DNR has stated previously that it tabulates gross costs in an EIA. For example, 

in WY-23-19 (PFOA/PFOS Surface Water Rule), the Department indicated that “this EIA 

tabulates gross costs rather than net costs, so any savings realized by the proposed rule relative 

to the status quo are not included in the total cost numbers calculated in this EIA.”5 

Finally, as a practical matter, if the Department can simply deduct perceived cost reductions of 

a rule to an individual or group from compliance costs estimates, it would greatly undermine 

the goal of the $10 million statutory cap in Wisconsin law. The DNR could simply shift costs 

from one group of individuals to another in order to avoid the threshold under Chapter 227 

rulemaking. 

 1.D. – DNR’s adjusted estimates for costs are still too low. 

For those compliance costs for businesses that were adjusted by the Department in the revised 

EIA, they still remain far too low. In particular, this section will analyze changes to plan costs 

and large scale monitoring costs made under the revised EIA. In short, both are inadequate to 

fully capture relevant costs. 

In reference to plan costs, the Department now estimates that lake plans will cost $3,280 - 

$8,430, and that wetland plans will cost $1,080 - $6,150. While this is an improvement from the 

analysis in the draft EIA, WMC provided an estimate of $16,760 - $17,360 per plan. 

Unfortunately, the Department continues to underestimate the costs of writing a plan, 

conducting a PI survey, and conducting a wetland survey. 

Moreover, the Department estimates that “400 to 450 waterbodies” will be required under the 

rule to create aquatic plant management structure. However, its revised EIA only assumes 100 

waterbodies will need plans, since “around 345 of these waterbodies have existing 

management plans that may not need to be updated or need minor updates upon rule 

promulgation.” 

WMC notes that the estimate of 100 waterbodies needing a plan was inexplicably revised 

downward from the draft EIA. Initially, the DNR estimated 150-200 waterbodies will need plans. 

WMC noted during the draft EIA process that its initial estimate was too low. There is no 

apparent basis provided for this downward adjustment – no relevant sections of the rule were 

meaningfully changed to help inform this assumption. WMC is also unaware of any other 

comments submitted that suggest the Department’s initial estimate was too high. Thus, WMC 

strenuously objects to this low estimate. 

                                                           
5 See pg. 25 of the WY-23-19 Fiscal Estimate. 
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The total estimate provided by the Department for plan writing is $519,500 “upon 

implementation” of the rule for 100 plans. Conversely, WMC estimated $2,934,750 upon 

implementation for 175 plans. Furthermore, WMC also notes that no costs are assumed or 

provided for “minor updates.” Such costs must still be considered in the EIA. 

In reference to large scale monitoring costs, the Department revised, but still greatly 

underestimates, compliance costs associated with large scale monitoring costs. When factoring 

in chemical control, mechanical control, and control of wetlands, large scale costs barely 

changed. They increased from $321,628 to $357,110. 

WMC continues to object to the DNR’s estimated costs for the PI surveys and wetland 

monitoring costs, as well as the number of permits that will require large scale monitoring. All 

three are far too low. In particular, the revised EIA continues to estimate that only 7-10% of 

chemical permits will be considered “large scale” under the proposed rule. However, “large 

scale chemical control” is based on the “herbicide concentration rate” and lacks specific, 

objectively-defined criteria [see NR 107.41(2) and NR 107.06(2)(n)]. In conversations with 

members, WMC believes a more realistic assumption is 25% of permits. In the revised EIA, the 

DNR continues to state that 465 chemical permits are issued for lakes, rivers, and streams 

annually. If 25% of permits have large-scale effects, this means 116 chemical control permits 

would be subject to this required monitoring. 

WMC estimated that large scale monitoring costs will total $1.67 million over two years when 

factoring in a more appropriate estimate of the number of permits and the costs associated 

with PI surveys and wetland monitoring. 

In summary, while the Department did modestly adjust some costs and provided additional 

cost information in the revised EIA, those adjustments were wholly insufficient. In some cases, 

such as the number of plans impacted by rule, the Department inexplicably reduced its 

estimate. 

1.E. – Conclusion on the revised EIA. 

Requesting an analysis of the impacts to lakefront property owners and lake-based economies 

is not an unreasonable request. The Department has made clear from past statements that 

invasive species are indeed a threat to Wisconsin’s economy. For example, this week is 

“Invasive Species Awareness Week,” according to the DNR. The Department announced the 

following this week via press release: 

“Today marks the beginning of Invasive Species Awareness Week. Invasive species can cause 

environmental or economic harm and have been introduced in various ways, often 

unintentionally.” 
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“In fact, the annual U.S. cost from invasive species is $120 billion, with a minimum of 100 

million acres being affected (roughly the size of California).”6 

The Department plainly understands that invasive species can pose a serious threat to 

Wisconsin’s economy. More importantly, the Department has previously acknowledged the 

impact of sound aquatic plant management on the state’s economy. The same aforementioned  

June 2019 study by the DNR included a review of the “Economic Considerations” of aquatic 

plant management. This study noted the following:7 

 “APM provides a variety of direct and indirect economic benefits.” 

 “While APM is a just tiny fraction of the state’s economy, data on those sectors of the 

economy that are most likely to include APM services suggest that spending on these 

services has a comparatively large ‘multiplier effect.’ 

 “One of the more frequently-cited economic benefits of APM is the potential to limit 

declines in shoreline property values that may be caused by nuisance aquatic plants.” 

Despite these candid admissions, the Department failed to analyze how this rule – that 

fundamentally overhauls the state’s program to regulate invasive plants – will impact the 

state’s economy. Again, this rule will result in fewer herbicide treatments on Wisconsin 

waterways, which will likely result in substantial economic impacts. Nonetheless, in the EIA for 

the proposed NR 107, the Department merely states that it “does not anticipate negative 

impacts the state’s economy.”  

In short, the Department’s revised EIA ignores key costs, underestimates others, and deducts 

anticipated “cost reductions” from total compliance costs. Such actions are unlawful violations 

of Chapter 227 rulemaking, and must be addressed before continuing to promulgate the rule. 

 2. Burdensome planning requirements should be made optional, not mandatory [see 

 NR 107.05]. 

Although the Department may disagree with WMC’s plan estimate, it is not disputed by the 

Department that the proposed rule will require applicants to write more lake management 

plans. With limited exceptions, the rule generally requires a lake to adopt an expensive, time-

consuming lake management plan prior to seeking a permit for aquatic plant management [see 

NR 107.05]. There is no such requirement in the existing NR 107. 

WMC urges the Department to change the requirement found in NR 107.05(1) to make such a 

plan submission optional, not mandatory. Suggested revisions are as follows: 

 NR 107.05 Plan specifications and approval. (1) PLAN ELEMENTS. An applicant shall 

may develop and submit a plan in a format specified by the department prior to submitting a 

                                                           
6 Source: DNR Press Release: “Help Prevent Spreading Invasive Species & Be Mindful When Purchasing Plants;” 
sent February 28, 2022. 
7 See the DNR’s Strategic Analysis of Aquatic Plant Management in Wisconsin; June 2019; pages 23-31. 
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permit application for aquatic plant control. An applicant shall may use department-approved 

monitoring protocols and data to fulfill the requirements of this section. 

WMC makes this request for a number of reasons: 

a) It is unclear how many new aquatic plant management plans are needed upon 

promulgation of the rule. As noted previously, the Department’s has stated it believes 

400-450 waterbodies will be required to create plans under the rule, but as many as 345 

of waterbodies have existing plans that may not need updates or many only need 

“minor updates.” Based on discussions with industry experts, WMC continues to believe 

the DNR’s estimate of impacted plans is too low. 

b) It is unclear how either the Department or applicators will be able to get hundreds of 

plans approved in the first year after the rule is promulgated. Each plan is an intensive, 

time-consuming process that requires PI surveys, wetland surveys (if applicable), 

consultations with stakeholders, and analysis and drafting of the plan itself. WMC 

expects each plan to cost roughly $17,060, not accounting for the compressed time 

frame upon promulgation. 

c) Even if the industry was able to complete this many plans, the waiting periods under the 

rule for such plans will make timely approval impossible. Each applicant must wait a 

minimum of 90 days (30 days for pre-planning and a 60 day waiting period) before an 

applicant can even apply for a permit. 

The practical result of this rule is that many lake associations and homeowners that wish to 

treat waterbodies will simply go without. Again, this is one reason why WMC urges the 

Department to undertake a detailed economic analysis before moving forward with the rule. 

Thus, the best solution would be to make such plans optional, not mandatory, under NR 

107.05(1). Alternatively, at the bare minimum, the Department should alter the rule to 

explicitly clarify that existing plans are grandfathered within the rule. This would at least 

provide businesses, homeowners, and lake associations some minimal regulatory certainty 

about their existing plan, and avoid a bureaucratic headache of hundreds of plans being 

resubmitted to the Department that only require minor updates. 

 3. The proposed “Best Management Practices” needs to be incorporated via rule, not 

 guidance [see NR 107.05(2)(b)]. 

Notably, the rule provides an exception to the new burdensome plan requirements. Per the 

proposed NR 107.05(2)(b), an applicant can apply for a waiver of plan requirements if the 

applicant agrees to follow a “department approved best management practice.” 

Unfortunately, the criteria for this waiver is not provided in the rule. Instead, the proposed NR 

107.09 provides for the following: 

 The Department shall draft and designate best management practices 
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 The Department may consult stakeholders with technical or academic experience 

 The Department shall post a proposed best management practice for public comment 

on its website for 21 days. 

In other words, the Department intends to publish criteria for best management practices via 

guidance. However, this is an unlawful violation of ch. 227 rulemaking requirements. 

Specifically, s. 227.10(1) states, in part, “each agency shall promulgate as a rule each statement 

of general policy.” The proposed best management practices are clearly statements of general 

policy; thus, they must be promulgated as a rule. 

 4. The definition of Integrated Pest Management should be revised to be consistent 

 with federal law [see NR 193.65 and NR 107.03(16)]. 

It should also be noted that the rule incorporates a revised definition of “Integrated Pest 

Management” or IPM. This definition is important, in part, because compliance with IPM can be 

used as a basis for approving or denying surface water grants under NR 193. This definition is 

altered in the proposed NR 193.65 as follows: 

 “NR 193.65 General conditions. (1) INTEGRATED PEST MANAGEMENT. Projects funded 

with a grant awarded under this subchapter shall employ an integrated pest management 

strategy. Integrated pest management is an ecosystem-based management decision-making 

strategy that focuses on long-term suppression of pests or their damage and considers all of the 

available pest control practices. Integrated pest management projects shall be informed by 

current, comprehensive information on pest life cycles and the interactions among pests and the 

environment that focuses on long-term suppression of pests or their damage and considers all of 

the available pest control practices. A project that employs an integrated pest management 

strategy shall include more than one management practice.” 

A similar definition of IPM is found in the proposed NR 107.03(16). 

However, such a definition is inconsistent with the definition found in federal law. Specifically, 7 

U.S.C. 136r-1 provides the following definition: 

“Integrated Pest Management is a sustainable approach to managing pests by combining 

biological, cultural, physical, and chemical tools in a way that minimizes economic, health, and 

environmental risks.” 

Under the scope statement, a key objective of this rulemaking is “to bring the policies of the 

state’s aquatic plant management program into alignment with current state and federal law.”8 

The state’s proposed definition of IPM is clearly inconsistent with the federal definition: it fails 

to mention “chemical tools,” it does not address minimizing “economic” risks, and it refers to 

the “long-term suppression of pests or their damage” instead of “managing pests.” 

                                                           
8 See section 2 of the rule’s scope statement, SS 024-20. 
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WMC urges the Department to revise its proposed definition of Integrated Pest Management to 

be consistent with federal law. The agency must consider pest management and economic risks 

when implementing IPM. This is critical because the Department intends to consider IPM during 

permitting decisions under NR 107 as well as when awarding surface water grants under NR 

193. In addition, if the Department fails to incorporate the federal definition and instead 

continues to pursue a Wisconsin-only definition, such a decision would be in violation of the 

requirements of the rule’s scope statement. 

 5. Public notification and meeting requirements lack explicit statutory authority, and 

 should be removed [see NR 107.07]. 

Section NR 107.07 provides for requirements for the public notification of a permit upon 

issuance. This section of the rule provides for the DNR to make the permit application available 

for public comment online for 14 days, and provides a process for public informational 

meetings if “5 or more persons or organizations” request such a meeting. This process includes 

requiring the applicant to provide public notice for the meeting via a newspaper ad. 

However, the Department lacks the explicit statutory authority to impose these requirements 

on applicants. The Department’s statutory authority to regulate aquatic plants is found in s. 

23.24. This section of statute does not provide explicit authority for the department to require 

an applicant to hold a public meeting or publish a newspaper ad, nor grant the department 

authority to publish applications online for public comment. 

Under s. 227.10(2m), no agency may enforce any standard that is not “explicitly required or 

explicitly permitted” by statute. Since standards governing public notification requirements are 

not explicitly required or explicitly permitted, the Department is not authorized to include these 

standards within this rule. 

WMC urges the Department to strike NR 107.07 and the related public notification 

requirements from the rule. Such standards are not explicitly permitted under statute, and are 

thus unlawful. 

 6. Broad grants of authority should be removed. 

During the draft EIA process, WMC identified forty-two provisions within the proposed rule that 

would lead to higher costs for businesses. That table is incorporated in these comments below: 

Table 4: Additional Costs for Businesses in Proposed NR 107  

Provision Citation 

Subchapter I – General Provisions 

More denied permits due to broadly-defined “adverse impacts,” 
including exceedance of DNR-determined chemical “benchmarks” and 
“discoloration” of non-target species 

NR 107.03(1) – pg. 
9-10 

Permit delays due to the DNR requesting “any other information” for a 
“completed application.” 

NR 107.03(10) – 
pg. 11 
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Plan Requirements in Subchapter I 

Plan elements: Required use of “Department-approved monitoring 
protocols and data” 

NR 107.05(1), pg. 
17 

Required posting of public comment period on plan with 2” x 4” ad in 
newspaper 

NR 107.05(2)(d)2. 
–  pg. 20 

Requirement that applicant includes all public comments received with 
plan application 

NR 107,(2)(d)5. –  
pg. 20 

Permit Requirements in Subchapter I 

Required use of electronic permit application system (applications 
submitted “through a permit system designated by the department.”) 

NR 107.06(1) – pg. 
22 

Required time-stamped photos/monitoring data from prior year 
providing evidence that targeted species interferes with a proposed 
use of the water 

NR 107.06(2)1. –  
pg. 24 

Requirement that proposed chemicals be linked to specific target 
species 

NR 107.05(2)(j) – 
pg. 25 

Lakewide herbicide concentration rate calculation for proposed 
control area >5% of the body of water surface area 

NR 107.05(2)(n) – 
pg. 25 

Copy of application (either paper or electronic) sent to all riparian 
owners within 5 days of permit application 

NR 107.05(4)(a) – 
pg. 25 

14-day public comment period for permit application (by DNR) NR 107.07(1) – pg. 
26 

Public information meetings (if requested) NR 107.07(2) – pg. 
26 

Longer permit review periods (21-45 days v. 10-15 working days) NR 107.07(4) – pg. 
28 

Delays/costs due to a DNR-required Economic Impact Report NR 107.04(5) – pg. 
28 

Delays/costs due to a DNR-required Contested Case Hearing NR 107.04(5) – pg. 
28 

Increased permit denials due to the treatment being “inconsistent with 
the department approved plan” 

NR 107.04(7)(a) – 
pg. 29 

New required demonstrations of “water use impairments” in the 
permit 

NR 107.04(7)(b) 
and (c) – pg. 29 

Increased permit denials due to “cumulative impacts” NR 107.04(7)(h) – 
pg. 29 

Increased permit denials due to “sensitive areas,” “areas of special 
natural resource interest,” or “priority navigable waterways” 

NR 107.04(7)(i)1. 
– 3. – pgs. 29, 30 

Increased pond management requirements: DNR has sweeping new 
authority to specify how a pond may be managed 

NR 107.04(8) – pg. 
30 

Increased costs due to new DNR requirements for monitoring NR 107.04(8)7.-8. 
– pg. 30 

Imposition of “reasonable conditions” on permit as determined by 
DNR 

NR 107.04(8)9.-
11. – pgs. 30-31 

New “annual or other reporting requirements” for permits NR 107.04(8)12. – 
pg. 31 

Control Limitation: Interrupted treatment “at any time” by DNR NR 107.04(10) – 
pg. 31 



13 | P a g e  
 

All chemical treatment permits (except wetlands) expire by October 15 NR 107.04(11)(d) 
– pg. 32 

Revoked permit renewals “at any time” by the DNR NR 107.07(7) – pg. 
32 

No specified time frame for the DNR to approve or deny permit 
amendments 

NR 107.07(13) – 
pg. 33 

Signage Requirements in Subchapter I 

Required posting of 2 notification signs “at all public access points 
within 5 days of receipt of the department approved permit” for lakes 
and public ponds 

NR 107.07(15)(c) 
– pg. 33 

Updates to signage “with a specific date when the control is 
scheduled” 

NR 107.07(15(d) – 
pg. 33 

Other Various Requirements in Subchapter I 

DNR may require “geo-referenced data of the control area with the 
control report form.” 

NR 107.07(17) – 
pg. 34 

Denied permits due to new “sensitive areas” designation NR 107.10 – pg. 
35 

Prohibition on use of dyes in lakes or public ponds NR 107.12(2) – pg 
37 

Subchapter II: Chemical Controls 

Requirement that applicant provide copies or the internet address of 
the applicable chemical fact sheets to all affected property owners 
within 5 days of permit application 

NR 107.21(2) – pg. 
38 

Additional signage: “If the control is conducted offshore, the signs shall 
be posted at each riparian property directly inshore to the nearest 
shoreline from the control area.” 

NR 107.23(2)(e) – 
pg. 39 

Required signage at each riparian property if the control is large-scale. NR 107.23(2)(e) – 
pg. 39 

Required bi-lingual signage at the discretion of the DNR NR 107.23(2)(g) – 
pg. 39 

Required “summary of control results at the end of the control 
season,” including chemical used, distribution pattern, effectiveness, 
and “other pertinent information” required by DNR 

NR 107.24(2) – pg. 
40 

Subchapter V: Pond Management 

Confusing 1-4 year “lottery system” to stagger issuance of “5-year” 
permits.  

NR 107.54(1) – pg. 
45 

Annual public notification to DNR for public ponds 14 days before the 
first control activity each year 

NR 107.54(2) – pg. 
45 

Notification of the DNR of anticipated control activities, at the 
discretion of DNR. 

NR 107.55 – pgs. 
45-46 

Subchapter VI: Enforcement 

Failure to follow permit requirements may result in a $200 fine (under 
statute) or “loss of permit privileges for the subsequent year.” 

NR 107.60 – pg. 
46 

Changes to NR 109, 150, 193, 329, & 345 

Loss of surface water grants due to the DNR likely unilaterally 
determining that mechanical control/DASH will “outweigh likely 
adverse effects” of chemical treatments. 

NR 193.51(3)(c)3. 
– pg. 48 
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WMC urges the Department to review this list and remove broad provisions in the rule that are 

not explicitly authorized by statute. In particular, clauses that require an applicant to submit 

“any other information” as required by the Department, or other open-ended statements, lack 

any type of explicit statutory authority and should be removed. Overly broad grants of 

authority to the Department will lead to delays and confusion for applicants, lake associations, 

and homeowners. 

 7. The proposed regulations on ponds are overly restrictive and will lead to confusion, 

 and should be replaced by provisions found in pending legislation [see NR 107.03, NR 

 107.51, NR 107.52, and 2021 SB 494]. 

The Department replaces the existing definition of pond with three separate classifications. 

Currently, a “private pond” is defined as “a body of water located entirely on the land of an 

applicant, with no surface water discharge or a discharge that can be controlled to prevent 

chemical loss, and without access by the public.” The proposed rule provides definitions for a 

“privately accessible pond,” “public pond,” or “shared pond.” Each classification has different 

requirements, although all of them are defined as 10 acres or less. 

As a general matter, the three pond definitions create more confusion, not less, which is one of 

the stated purposes of this proposed rule. First, the three definitions are not necessarily 

mutually exclusive, so it is unclear if an existing private pond could fall into one or more 

categories, or none of them. Second, none of the proposed definitions allow for any connection 

to other surface waters, so it is unclear how the Department will enforce regulations for two 

small ponds that are connected to one another. Third, the criteria defining a “privately 

accessible pond” are extremely restrictive. Per the proposed NR 107.52, a pond that is solely 

located on property owned by a “business open to the public” still cannot be considered a 

privately accessible pond. 

Instead of adopting these confusing definitions, WMC urges the Department to instead 

incorporate pond provisions consistent with 2021 SB 494 into the rule. This bill defines a 

“private pond” as “a surface water less than 10 acres in size that is surrounded by the private 

property of one or more owners, with no public access to the water, and that has either no 

surface water discharge or surface water discharge that can be controlled.” If the Department 

did this, it would also exempt private ponds under 10 acres from overly-restrictive permitting 

requirements.  

Incorporating SB 494 would also provide regulatory certainty to business owners and property 

owners. It would further ensure the public interest is protected because the permitting 

exemption would only be available to applicators licensed by the Department of Agriculture, 

Trade, and Consumer Protection (DATCP) using EPA-registered products when conducting 

herbicide treatments. Furthermore, SB 494 has already passed the Legislature; it most recently 

passed the Assembly last month on a voice vote. 
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 8. Conclusion 

WMC remains strongly opposed to this rule, which would impose substantial new burdens on 

the business community, property owners, lake associations, and many others. 

WMC requests that the Department stop work on NR 107, and instead conduct a detailed 

analysis to consider the impacts of the rule to waterfront property owners as well as local 

economies that depend on a well-managed lake. This request echoes a request already made 

during the draft EIA comment period. Considering the incredible impact aquatic plant 

management can have on Wisconsin’s economy, it is both irresponsible and unlawful for the 

Department to continue promulgating this rule without analyzing these costs. 

Finally, WMC urges the Department to carefully consider the aforementioned requests for 

changes to the proposed rule. This includes making new plan requirements optional instead of 

mandatory, removing provisions that the Department lacks explicit statutory authority to 

enforce, incorporating provisions of 2021 SB 494 into the bill in lieu of the proposed 

adjustments to pond permitting, and other key changes. 

Thank you for the opportunity to provide comments. Please do not hesitate to contact me with 
any questions. 
 
Sincerely, 

 

 

Craig Summerfield 

Director of Environmental & Energy Policy 

Enclosure – “WMC Comments on Draft EIA for NR 107,” submitted November 10, 2021 


