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March 16, 2022 

Department of Natural Resources 

Attn: Paul Grittner 

P.O. Box 7921 

101 S. Webster Street 

Madison, WI 53707-7921 

Sent via e-mail to paul.grittner@wisconsin.gov   

RE: Comments on proposed RR-060, Guidance for Management of Contaminated Soil and 

Other Solid Wastes – Wis. Admin. Code NR 718.12 and NR 718.15 

Dear Mr. Grittner, 

Wisconsin Manufacturers & Commerce (WMC) appreciates the opportunity to submit written 

comments to the Department of Natural Resources (“DNR” or “Department”) in reference to its 

proposed guidance RR-060, issued in February 2022. This guidance addresses management of 

contaminated soil and other solid waste from a response action site at a location other than a 

licensed solid waste facility. Specifically, the guidance pertains to NR 718.12 and NR 718.15. 

WMC is the largest general business association in Wisconsin, representing approximately 

3,800 member companies of all sizes, and from every sector of the economy. Since 1911, our 

mission has been to make Wisconsin the most competitive state in the nation to do business. 

This mission includes ensuring a regulatory environment that does not unduly burden 

Wisconsin businesses. 

WMC is concerned that a number of aspects of the draft guidance document rise to the level of 

an unpromulgated rule. These aspects of the guidance must be removed, and the Department 

should instead pursue rulemaking, as required by chapter 227 of the statutes. In particular, 

WMC notes that some aspects of the guidance appears to be similar to changes found in a prior 

draft of Board Order RR-10-17, a rule that proposed significant changes to the NR 700 rule 

series, including NR 718. However, most of these changes were ultimately not adopted by the 

Natural Resources Board and thus not incorporated into the final rule approved by the 

Legislature. It is not lawful to implement these changes via guidance; such changes must be 

pursued via rulemaking. 

In addition, WMC is very concerned by the fee schedule included within the guidance. Fees also 

must be set via rule, not guidance. No applicable fee schedule appears in NR 718.12 or NR 

718.15. 

 1. The new guidance should plainly state which guidance is being replaced. 

mailto:paul.grittner@wisconsin.gov


 

2 | P a g e  
 

The proposed guidance appears to update prior guidance issued in December 2018. That 

guidance also pertains to NR 718.12 and NR 718.15, and has an identical publication 

number of RR-060. 

As a practical matter, the Department should make readily accessible the prior guidance it 

intends to replace, and post it prominently next to the draft guidance on the “Remediation 

& Redevelopment Program Public Notices” webpage. There is no mention of the existing 

guidance anywhere within the draft guidance. The regulated community, and the public, 

should not be required to independently determine which DNR guidance document (if any) 

is being replaced. 

 2. As compared to the existing 2018 guidance, the new guidance indicates DNR 

 “approvals” are required instead of “exemptions” under NR 718.12 and NR 718.15, 

 despite no change in the underlying administrative code. [See pg. 4, under 

 “Eligibility”] 

One key difference between the 2018 guidance and the draft 2022 guidance pertains to the use 

of the term “approvals” versus “exemptions.” On page 4 of the draft guidance, the Department 

describes how individuals or RPs can be eligible for “approvals” provided by the DNR. For 

example, the first sentence under the heading “Eligibility” begins with the following phrase: 

 “The following persons may be eligible for an approval [emphasis added] under Wis. 

 Admin Code NR 718.12 and NR 718.15:” 

Conversely, the 2018 guidance under the same sections (titled “Eligibility”) states the following: 

 “The following persons may be eligible for the exemptions [emphasis added] in Wis. 

 Admin. Code NR 718.12 and NR 718.15:” 

This change is made in multiple locations of the “Eligibility” section, and other places 

throughout the draft guidance. The change in wording indicates that the Department has 

changed its interpretation of the statutory requirement: Specifically, it suggests that 

Department approval is required to qualify for the contaminated soil management exemptions 

provided under NR 718.12 and NR 718.15. 

However, NR 718 has not changed since 2018. Specifically, NR 718(1)(a) provides that “if 

responsible parties manage contaminated soil…in accordance with the provisions of this 

section, that site or facility is exempt [emphasis added] from the solid waste program 

requirements…” Moreover, Section 227.10 requires the Department to promulgate as a rule 

“each interpretation of a statute.” If the Department wishes to change its interpretation, it 

must promulgate a rule. 

 3.  The guidance requires “prior approval by the DNR” for management of 

 contaminated soil as part of interim actions or remedial actions. This requirement is 

 not found in NR 718.12. [See page 5, 5th paragraph] 
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On page 5, the draft guidance provides information on the “NR 718 Approval and Process 

Options.” The second bullet in this section states the following: 

 “NR 718.12(1) and (2) approval for “interim or remedial actions” involving 

 contaminated soil – this requires DNR review and approval before an interim or a 

 remedial action may be taken.” 

However, this requirement is clearly more stringent than what is found under NR 718.12(1) and 

(2). Specifically, the two relevant sections are NR 718.12(2)(a) and (b). First, NR 718.12(2)(a) 

requires RPs to provide “the department with written notice [emphasis added] at least 7 days 

prior to initiating soil excavation activities.” Second, NR 718.12(2)(b) provides that RPs “shall 

submit [emphasis added] a soil management plan to the department for review and approval.” 

In short, an RP is required to provide both a written notice and submission of a soil 

management plan to the Department. While the code provides DNR the authority to issue an 

approval in some circumstances, it does not require prior approval. 

WMC notes that NR 718.15 does expressly provide that “…the department has granted prior 

written approval for the action…,” but this language authorizes prior approval for response 

actions only under that section. However, the draft guidance appears to make no meaningful 

distinction between the exemption requirements found under NR 718.12(1) and (2) and 

approvals under NR 718.15 – they both require prior DNR review and approval. 

Finally, it should also be noted that a prior DNR draft rule (Board Order RR-10-17) proposed 

significant changes to the NR 700 series of rules, and did include changes to NR 718.12(1) and 

(2). However, these changes were not adopted by the Natural Resources Board, nor approved 

by the Legislature via the related clearinghouse rule (CR 20-038). The final clearinghouse rule 

only incorporated new sections of administrative code: NR 756 and NR 758. It did not change 

any requirements for NR 718. Thus, there is no new authorization for this “prior DNR review” 

interpretation claimed by the Department in this guidance. 

In summary, the guidance requirement for prior approval of exemptions under NR 718.12(1) 

and (2) is unlawful. Under ch. 227 rulemaking, guidance cannot impose any requirements above 

and beyond what is explicitly required via statute or rule. The requirement for prior approval 

does not appear in statute or rule, and is thus unlawful. 

 4. The guidance provides a detailed fee schedule, which must be promulgated as a 

 rule. [See page 16] 

The draft guidance provides a detailed fee schedule in a table on page 16. This includes various 

“action fees” ranging from $350 - $1,050, and “database fees” of $300. However, an equivalent 

fee schedule does not appear in NR 718.12 or NR 718.15. The only relevant citation is found at 

NR 718.12(2)(e), which references fees found in NR 749; the guidance document similarly 

references NR 749 for authority. However, while NR 749 does provide a fee schedule for 
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Department “assistance” under the NR 700 rule series, this section does not provide any listing 

of fees for reviews under NR 718. 

This fee schedule is unlawful for a number of reasons.1 First, under ch. 227 rulemaking, 

guidance cannot be used to establish a fee schedule. Section 227.10 requires such an 

interpretation of statute to promulgated as a rule. 

Second, the relevant statutory citation for the fee schedule found in NR 439.04 is s. 292.55. 

Section 292.55(2) authorizes the Department to “assess and collect fees” in certain situations. 

However, the same section also requires that “the department shall promulgate rules 

[emphasis added] for the assessment and collection of fees under this subsection.” This 

statutory mandate to promulgate rules cannot be met via a guidance document; the DNR must 

follow ch. 227 rulemaking requirements. 

Third, even without the statutory mandate, s. 227.10(2m) prohibits the Department from 

implementing or enforcing any such standard, requirement, or threshold, including as a term or 

condition of any license issued by the agency, unless it is explicitly required by statute or a rule. 

The department is assessing these fees as a term or condition of an approval under NR 718, and 

this action is prohibited. 

Finally, it should be again noted that a prior draft of Board Order RR-10-17 granted the 

Department the authority to set fees via guidance posted on its website. However, this 

provision was discarded in the final rule adopted by the Natural Resources Board and the 

Legislature. (And even if enacted, it would have unlawfully conflicted with statutory 

requirements). 

WMC urges the Department to drop the fee schedule from the guidance, and cease 

enforcement of the relevant fees. If the Department wishes to require these fees, it must first 

promulgate a rule. 

 5. The guidance suggests “contaminated soil” must be managed “in accordance with 

 local, state and federal laws.” The word “local” must be struck. [See pg. 2, 2nd

 paragraph] 

On the second page of the draft guidance, under “Applicability,” the Department indicates that 

contaminated soil must be managed “in accordance with local, state, and federal laws.” 

However, the DNR has no authority to require regulated entities or anyone else to comply with 

a local ordinance, nor does it have the authority to condition state approvals on the basis of 

local ordinances. In addition, local ordinances related to environmental cleanup would be 

preempted by state law, so it is inappropriate for the DNR to require someone to comply with 

an unlawful ordinance that is preempted. 

                                                           
1 WMC recognizes that a similar fee schedule also appeared in the 2018 version of this guidance. However, it was 
unlawful then and remains unlawful today. 



 

5 | P a g e  
 

WMC urges the Department to remove the term “local” in the draft guidance, so it simply 

states “in accordance with state and federal laws.” Requiring RPs to comply with local 

ordinances would require a change in statute. 

 6. The guidance requires RPs to abide by “NR 700 to 799” to be eligible. This should be 

 revised to “NR 700 to 754” to be consistent with NR 718. [See page 2, 3rd paragraph]. 

Under “applicability,” the draft guidance indicates that compliance with NR 700 to NR 799 is 

required for a response action site. However, NR 718.01 requires actions to be taken “in 

accordance with the requirements of chs. NR 700 to 754.” In other words, the current NR 756 

and NR 758 are not applicable (nor would any other subsequent chapters of rulemaking in the 

NR 700 series be applicable). 

Ch. 227 rulemaking prohibits the Department from imposing requirements more strict than 

what is provided via the underlying administrative code. Moreover, guidance is inert and can 

impose no new requirements. 

WMC urges the Department to revise references to “NR 700 to 799” to “NR 700 to 754” in 

order to make it consistent with the administrative code. If the Department wishes to impose 

these additional requirements, it must promulgate a rule. 

 7. The guidance includes references to immediate actions under NR 718.12(1) being 

 “generally” self-implementing, and “DNR Approval” being required for said 

 immediate action. This should be modified. [See page 5, first bullet] 

Under “NR 718 Approval and Process Options” on page five, the first bullet notes that 

immediate actions are “generally” a self-implementing option. However, NR 718.12(1)(a) 

provides that if RPs “manage contaminated soil at a site or facility in accordance with the 

provisions of this sections, that site or facility is exempt from the solid waste program 

requirements in ch. 289, Stats., and chs. NR 500 to 538.” The administrative code does not 

include a qualifying word like “generally.” Instead, it provides clear requirements as to when an 

RP qualifies for the exemption. 

In addition, under the same bullet, the following graphic is provided that outlines the process 

for immediate actions under NR 718.12(1): 

 

There is no “DNR Approval” step for “immediate actions,” as the relevant process is self-

implementing. Thus the “DNR Approval” section of the graphic must be removed. 



 

6 | P a g e  
 

WMC urges the Department to revise the draft guidance to remove the word “generally,” as 

well as the term “DNR Approval” under references for immediate actions under NR 718.12(1). 

Such revisions are necessary to make the guidance consistent with the administrative code. 

Thank you for the opportunity to provide comments. Please do not hesitate to contact me with 

any questions. 

Sincerely, 

 

 

Craig Summerfield 

Director of Environmental & Energy Policy 

 


